CALI FORN A DEPARTMENT F FARESTRY AND H RE PROTECTI ON
| BLA 98- 286 Decided My 30, 2000

Appeal froma decision of the PAlmSprings, Galifornia, Held Gfice
Manager, Bureau of Land Managenent, requiring submssion of a plan for
renovi ng an abandoned communi cations buil ding and recl ai mng the associ at ed
conmuni cations site. CACA 75.

Set asi de and renanded.

1 Gonmuni cation Stes--R ghts-of-Vdy: General | y--
R ght s-of -Vdy: Cancel | ation

The hol der of a right-of-way which has termnated
because it is no | onger used for conmmunication site
pur poses and has been abandoned is general |y
responsi bl e for renoval of structures erected on
the right-of-way and reclamation of the site. Wen
the record on appeal froma decision requiring
renoval of inprovenents presents a question of

whet her the right-of-way has been abandoned and
whet her appel lant is the owner of the inprovenents
thereon, the case wll be renmanded.

APPEARANCES  J. Fred Lanbert, Real Property Manager, California Departnent
of Forestry and Fre Protection, Sacranento, CGalifornia, for appellant.

(PN ON BY ADM N STRATI VE JUDEE GRANT

The CGalifornia Departnent of Forestry and Fre Protection (COF) has
appeal ed froma deci sion of the Manager, PalmSorings, Galifornia, Held
Gfice, Bureau of Land Managenent (BLM, dated March 26, 1998, addressing
communi cations site right-of-way grant CACA 75 which is situated atop
Witewater HII in Rverside Gunty, Galifornia. The BLMdeci sion asserted
that the right-of-way is not currently bei ng used for purposes of a
communi cations site and that it has remai ned unused for nore than 5 years.

Noting the regul atory responsi bility of right-of-way hol ders for

di sposition of inprovenents upon termnation of the right-of-way, the
decision found that COF is the owner of the building constructed on the
site. Accordingly, the decision required COF to submt a plan for renoving
the buil ding and reclai mmng the associ ated conmuni cations site.
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Inthe April 24, 1998, statenent of reasons for appeal, (TF di sputes
the BLMfinding that it is the ower of the building on the right-of-way.
Appel | ant asserts that it rented space in a building at a Witewater HI|I
site owned by Rverside Gounty. Recognizing a history of cooperation
between (OF and BLM (TF requests verification of ownership of the building
prior to reclamation.

The history of this right-of-way is quite convoluted. nh February
29, 1960, the Federal Aviation Admnistration (FAY requested BLM
recognition of aright-of-way to enbrace a tract of public land in the
NEL/ 4SW/ 4SE1/ 4 of sec. 12, T. 3 S, R 3 E, San Bernardino Meridian,
Galifornia, on which an air navigation beacon had previously been
constructed. By letter dated July 11, 1960, BLMrecogni zed FAA
appropriation of the tract for purposes of the air navigation beacon site
pursuant to the Departnental Instructions of January 13, 1916, 44 L.D 513.
1 Further, BLMnotified FAA that the appropriation of the right-of-way
had been noted on the public | and records under serial nunber LA 0166826.

According to a letter to BLMdated August 2, 1972, the beacon
facility on the site was subsequent|y "deconm ssi oned’ and FAA sought to
relinguish its right-of-way. In aletter to COF dated Novenber 9, 1972,
FAA advised that it had applied to BLMto relinquish the right-of-way and
renoved its inprovenents fromthe site.

A BLM nenor andum dat ed January 31, 1973, recommended approval of the
FAA s relinqui shnent and di scussed the status of the inprovenents to the
right-of-way. The nenorandum expl ai ned that :

FAA i nprovenents on the site consisted of a steel tower
and beacon light. FAA al so issued permits to both the [ (DH
and the Galifornia Hghway Patrol for radi o communi cation
facilities. The inprovenents on the land for those facilities
consi sted of two small buildings and several power pol es.

The [(DF] wll continue to naintain their communication
facility on the site. Notation of a 44 L.D 513 appropriation

1/ In these instructions, the Departnent established procedures for

recogni zi ng the exi stence on the public | ands of authorized i nprovenents
constructed by Federal agencies. Thus, the "Instructions” of the Hrst
Assistant Secretary of the Interior, published at 44 L.D 513, directed the
General Land Gfice (BLMs predecessor) to note, on the public-land
records, the existence of physical inprovenents constructed, operated, and
nai ntai ned by a Federal agency on the public domai n pursuant to statutory
authority, where they were deened to constitute a devotion or appropriation
of the land to a public use or purpose. The purpose of a 44 L.D 513
notation was to provide notice on the public record of an authori zed
Governnent i nprovenent and to except it fromany ensui ng patent or
conveyance of the underlying public |land. See Federal Aviation
Adnministration, 83 I BLA 382, 395-96 n.10 (1984); Heirs of Garrie Bethel, 29
| BLA 210, 216-17 (1977); A W Shunk, 16 IBLA 191, 193 (1974).
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for this use, under the provisions of the Gooperative Fre
Protecti on agreenent between the [BLM and the [ (DF (contract
#53500- A T-296) was nade January 15, 1973.

(BLM Menor andum of January 31, 1973, at 1.) Relinquishnent of the FAA
right-of-way was subsequent!y approved in a BLMdeci si on of February 28,
1973.

During the sane tine period i n which FAA was seeking to relinqui sh
its right-of-way, BLMadvised COF that in order to recognize "a 44 L.D 513
R ght-of -way for the COF communi cations facility on Wiitewater HII," OF
woul d need to provide a map of the facility and a request for such a right-
of -way pursuant to the Gooperative Hre Protection Agreenent. (Letter of
Septenber 22, 1972.) In response, (OF provided a survey plat of the site
and applied for a right-of-way. (Letter of Novenber 30, 1972.) In a
letter dated January 4, 1973, BLMrecogni zed appropriation of the site by
(OF pursuant to 44 L.D 513 and the public land records were noted
accordingly. This right-of-way is identified by the serial nunber CACA 75.
2/

The factual context of this case is conplicated by another right-of -
way issued by BLM O June 14, 1955, BLMapproved a communi cations site
right-of-way (LA 0133452) to Rverside Gounty for radi o repeater stations
on Wiitewater HII in the SU/2NEL/4NEL/4SE1/ 4 of sec. 12, T. 3 S, R 3.
E, inthevicinity of CACA75. The location of this communications site
is actual ly shown for reference on the survey plat of CACA 75 signed by R
A Drage. n January 13, 1964, (OF entered into a | ease wth R verside
Qounty of a site called the "Witewater Radio site" in order to "install
and operate radio transmtting and receiving equi pnent." (Lease attached
to facsimle (FAX transmssion of March 2, 1998, from@F to BLM) The
| ease states that the Gounty, which controls part of a nountaintop "local ly
known as the Witewater Radio Ste," agrees to permt C(OF to install and
operate its radio receiving/transmtting and rel ated equi pnent in the
"Qounty's vault" at that site and, in connection therewith, to use any
avai | abl e space on its associ ated antenna structure. 1d. at 1. The | ease
does not identify the right-of-way on which the | eased site is | ocated.

By letter to (OF dated August 8, 1995, BLMnoted "there is no | onger
any equi pnent” on the site identified as CACA 75 and nobody "has been usi ng
this site for along period of tine." Hence, BLMinquired of COF whet her
it wshed to continue using the communi cations site, requesting (CF to
respond in witing wthin 30 days, and stating that, absent a response,
wll assune this site is no longer useful to COF and cl ose the casefile.”
There is no evidence in the case file that (OF replied to that letter.
Next, by notice dated Gctober 23, 1997, BLMrequired (OF to show cause,
wthin 15 days fromrecei pt of the notice, why its right-of-way

we

2/ The preci se boundaries of the original FAAright-of-way are uncl ear
fromthe record before us. Ve find this to be imnmaterial, however, as the
boundary of the COF right-of-way is defined by the surveyor's plat signed
by Robert A Drage which was provided to BLMby appel | ant .
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grant for the communi cations site (CACA 75) shoul d not be cancel | ed, noting
that the failure to provide "conpel |ing reasons” in opposition woul d result
incancellation. (Notice to Show Cause, dated Cct. 23, 1997, at 1.)

h Novenbber 20, 1997, (OF filed a "Wse Inventory Vérksheet"
(Wrksheet) wth BLM in which it stated that it wshed to "relinquish” its
right-of-way grant (CACA 75) and remain as a "tenant or custoner” of
R verside Qounty, the "prinary facility owner," since it still operated
communi cations equi pnent at the conmunications site. 3/ (Wrksheet, dated
Nov. 17, 1997.) 1In a subsequent March 2, 1998, FAX nessage to BLM OF
encl osed a copy of the 1964 | ease agreenent wth the Qounty referred to
above.

Inits March 1998 decision, BLMinforned COF that it had reviewed the
case file and correspondence regardi ng the communi cations site under right-
of -way CACA 75 and found that the building is owned by (OF. Specifically,
BLMcited the transfer of the right-of-way fromFAA and the site map of the
right-of-way prepared on behal f of (CF by Robert A Drage. After finding
that right-of -way CACA 75 was not in use and had been unused for nore than
5 years, BLMheld that (OF, as the holder of a termnated right-of-way, is
responsi bl e for renoval of the building and reclamation of the site.

As athreshold matter, we note that it appears that (OF hel d an
interest in two communi cations site rights-of-way on Witewater HIl. A
the tine right-of-way CACA 75 issued, the Departnent had established
procedures for recogni zing the existence on the public |ands of authorized
i nprovenents constructed by Federal agencies under the "lInstructions" of
the FHrst Assistant Secretary of the Interior, published at 44 L.D 513.
See note 1, supra. Athough COF itself is not a Federal Governnent agency,
it appears fromthe record that (OF was using the site for fire protection
conmuni cations pursuant to a cooperative contract wth BLMfor the mut ual
benefit of COF and BLM Thus, the BLMDO strict Mnager, in a nenorandumto
the Sate Orector received January 9, 1973, requested that the public-land
records be noted to reflect that, under 44 L.D 513, the Witewater HI|
"Radi o Repeater Ste" had been "appropriated by BLMthrough * * *
[c]onstruction pursuant to BLM(F fire contract.”™ (Enphasi s added.)

[1] The relevant regul ati ons governing rights-of -way provide that
the failure of the holder to use the right-of-way for the purpose for which
the aut hori zati on was issued for any continuous 5-year period shall give
rise to a rebuttabl e presunpti on of abandonment. 43 CF. R ' 2803.4(c).
The regul ations further require the holder of a termnated right-of-way to
renove structures and i nprovenents and reclaimthe site to a satisfactory
condition wthin a reasonabl e period of tine. 43 CF R ' 2803.4-1.

A though the existence of right-of-way CACA 75 is established by the record

3/ The Wrksheet had been enclosed in a Sept. 26, 1996, letter to COF
requesting certain infornati on needed to assist BLMin determning the
proper rental due for cal endar year 1997, under the newrental fee schedul e
which went into effect on Dec. 13, 1995. See 60 Fed. Reg. 57058 (MNov. 13,
1995) .
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before us, it is unclear whether the BLMdecision and the (OF appeal are
addressi ng the sane right-of-way and BLMs deci si on does not clarify the
confusion. Indeed, as noted above, BLMhas indicated in a letter to (OF
dated August 8, 1995, that there is no equi pnent on the site and the site
has not been used for a |ong period of tine.

Appel | ant has asserted conflicting facts. Appellant's Novenber 1997
use inventory worksheet purporting to address usage of CACA 75, indicated
that it is operating conmuni cations equipnent in a facility owed by
R verside Gounty. There is no evidence of a right-of-way authorization to
Rverside Qounty for CACA 75. However, the presence of a nearby
communi cations site right-of-way (LA 0133452) on Wiitewater HI| issued to
R verside Qounty for purposes of a radio repeater site suggests that (OF s
equi prent nay be located in a building on this site rather than on CACA 75.

Wien it is unclear fromthe record that the facts relied upon by BLMare
correct, it is appropriate to renand the case to BLMto clarify the record
bef ore proceedi ng.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis set aside and the case i s renmanded.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Li sa Hermer
Admini strative Judge
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